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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 08-1332, the Gty of
Ontario v. Quon.

M. R chland.

ORAL ARGUMENT OF KENT L. RI CHLAND

ON BEHALF OF THE PETI TI ONERS

MR. RICHLAND: M. Chief Justice, and may it
pl ease the Court:

Under the less restrictive constitutiona
st andards applied when governnent acts as enpl oyer, as
opposed to sovereign, there was no Fourth Anendnent
viol ati on here.

First, Ontario Police Sergeant Jeff Quon had
no reasonabl e expectation of privacy vis-a-vis the
Ontario Police Departnent in text nessages on his
departnent-i ssued pager in light of the operationa
realities of his workplace, which included the explicit
no privacy in text nessages policy.

CHI EF JUSTI CE ROBERTS: The witten policy?
The whole -- the argunent here of course is that that
was nodified by the instructions he got fromthe
lieutenant. Do we followthe witten policy or the

policy they allegedly enforced in practice?
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MR. RICHLAND: That is the argunent,
M. Chief Justice. But in fact, there was no
I nconsi stency between the no privacy in text nessages
aspect of the witten policy, and the oral information
he was gi ven.

First of all, the witten policy itself was
broad enough to cover text nessages. It stated, for
exanpl e, at Appendix 152 that it applied to city-owned
conmputers and all associ ated equi pnent. And agai n at

152: "G ty-owned conputer equi pnment, conputer

peri pheral, city networks, the Internet, e-mail, or
other city-related conputer services." And finally, the
agreenent to the policy was that it applied -- this is

at Appendi x 156 -- to city-owned conputers and rel ated
equi pnment .

So certainly the witten policy itself was
broad enough to cover text nessagi ng pagers. But in
addition to that, nothing in the oral statenents nade by
Li eut enant Duke underm ned the no-privacy aspect of the
witten policy.

CHI EF JUSTI CE ROBERTS: Well, we are dealing
with M. Quon's reasonabl e expectations, right?

MR. RI CHLAND: Yes, yes.

CH EF JUSTI CE ROBERTS: And even with the

witten policy, he has the instructions, everybody
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agrees you can use this pager for private
conmuni cat i ons.

MR. RICHLAND: That is correct.

CHI EF JUSTI CE ROBERTS: W are not going to
audit them R ght? That's what he said. He has to pay
for them Right? Now, nost people wll say, well, if
you' re paying for them they are yours. And it
particularly covered nessages off-duty.

Now, can't you sort of put all those
together and say that it would be reasonable for himto
assune that private nessages were his business? They
said he can do it. They said, you have got to pay for
it. He used it off-duty. They said they are not going
to audit it.

MR. RICHLAND: Not when he was told at the
sane time that these text nessages were consi dered
e-mai | and could be audited, and that they were
consi dered public records and could be audited at any
tinme; that is, it has to do with a different aspect of
what the policy -- the oral policy --

JUSTICE G NSBURG In addition to -- that
was said at the neeting, and Lieutenant Duke, who was
the sane one who |ater says: |'mnot going to nonitor
as long as you pay the difference. There was the

statenment at the neeting by that sanme person. Wasn't
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there sonething in witing by the police chief to foll ow
up after that neeting?

MR. RI CHLAND: Yes, there was,
Justice G nsburg. There was a nmeno that was sent that
menori alized the statenents at the neeting that
specifically stated that the text nessages were treated
as e-mail under the witten policy.

CHI EF JUSTI CE ROBERTS: Let ne ask you --
let me ask you to put the witten policy aside.
Hypot hetical case, there is no witten policy. Wuld he
have a reasonabl e expectation in the privacy of his
personal e-mail, text nessages, in that case? |In other
words, all we knowis the list that I went through
earlier.

MR. RICHLAND: Yes. Yes, M. Chief Justice.
Assum ng all the other factors in this case were
present. That is, he is using his departnent-issued
pager; he is a police officer and indeed a nenber of the
hi gh-profile SWAT team of the police departnent. He
shoul d be aware just by virtue of that fact that there
Is going to be litigation involving incidents that the
SWAT team gets involved in where there wll be requests
for the communi cations that are nmade on that official
departnment -i ssued pager.

And in addition, he should be aware of the
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fact -- and this is sonething that the dissenters to
deni al of en banc said below. There nmay be inquiries
from boards of the police to determ ne whether the
conduct of the police in a particular incident is
appropri at e.

JUSTICE SCALIA: M. Rchland, a little
earlier you referred us to page 152 and 1567

MR. RICHLAND: O the appendix to the

petition.

JUSTI CE SCALIA: Oh, the appendix to the
petition.

MR. RICHLAND: Yes, and that's the policy.
That is the witten policy, Justice Scalia. |I'msorry

for the confusion.

CHI EF JUSTI CE ROBERTS: On, that is the
witten policy?

MR. RICHLAND: That is the witten policy,
and the --

CHI EF JUSTI CE ROBERTS: But the policy
itself, fromthe point of view of Oficer Quon, is a
little bit nore conplicated than that.

MR. RICHLAND: Well, of course, what the --
what O ficer Quon's point of viewis nust also be
tenpered by what we are reasonably going to accept as a

soci ety of his understanding of the circunstances.
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CHI EF JUSTI CE ROBERTS: You woul d agree, |
think, that if the SCA, the Stored Conmunications Act,
if that made it illegal to disclose these e-mails, then
he woul d certainly be correct that he has a reasonabl e
expectation of privacy; isn't that right?

MR. RICHLAND: No, M. Chief Justice. W
woul d not agree with that.

CHI EF JUSTI CE ROBERTS: It's not reasonable
to assune that people are going to follow the | aw?

MR. RICHLAND: Well, for several reasons.
Nunber one, this Court has repeatedly stated that the
mere fact that something is contrary to the | aw does not
initself permt a reasonabl e expectation of privacy.
Just two ternms ago, in Virginia v. More, this Court
said precisely that. And of course it said it earlier
in California v. Greenwood, and in a nunber of other
cases: (diver v. United States.

Because the effect of that, of course, would
nmean that we woul d be constitutionalizing every clause
of the law that m ght be enacted by a State or the
Federal | egislature.

JUSTI CE KENNEDY: Well, on that point, do we
take it as the law of the case or as a given that it was
illegal for | think Arch to turn over the transcripts to

the police departnent? Wat do we do with that part of
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t he case?

MR, RI CHLAND: Justice Kennedy, | do not
believe it is law of the case that is binding on this
Court, since this Court is a higher court. Although it
Is true that this Court denied certiorari on that issue,
| don't believe it is bound by the Ninth Crcuit
determination of that, and in fact it is our contention
that that was incorrectly decided.

JUSTI CE KENNEDY: On remand, has there been
a final judgnent issued as to Arch, or is that just
bei ng held --

MR. RICHLAND: | don't believe so,

Justice Kennedy. | believe that everything has been
stayed pendi ng the determ nation by this Court.

JUSTI CE SOTOVAYOR: Counsel, let's assune
that in this police departnent, everyone knew, the
supervi sors and everyone el se, that the police
departnment people spoke to their girlfriends at night.

MR, RI CHLAND: Yes, Justice Sotomayor.

JUSTI CE SOTOVAYOR: And one of the chiefs,
out of salacious interest, decides: |1'mgoing to just
go in and get those texts, those nessages, because |
just have a prurient interest. Does that officer have
any expectation of privacy that his boss won't just

listen in out of prurient interest?
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MR, RI CHLAND: Justice Sotomayor, as to the
first aspect, the question of reasonabl e expectation of
privacy, the notive should have no inpact. The notive
of | ooking should have no inpact. The question of
reasonabl e expectation of privacy nust be anal yzed
according to the relationship between the officer and
his -- and his enpl oyer.

JUSTI CE SOTOVAYOR: But if in fact -- and
whet her we agree with this conclusion or not, we accept
the lower court's views that there was an expectation
that the chiefs were not going to read these things,
sone expectation of privacy --

MR RI CHLAND: Yes.

JUSTI CE SOTOVAYOR: The limts of it have to
be limted for all of the reasons you said. Doesn't
this case begin and end on whether or not what the jury
found is reasonabl e grounds for what the city did?

MR. RICHLAND: | think that what this case
begins and ends with, if we assune that there was a
reasonabl e expectation of privacy, is under the
plurality opinion in O Connor: \Whether the search
itself was reasonable. And the jury did, of course,
make a determ nation as to the purpose of the search.

JUSTI CE SCALIA: | guess we don't decide

our -- our Fourth Anendnent privacy cases on the basis
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of whether there -- there was an absol ute guarantee of
privacy fromeverybody. | think -- | think those cases
say that if you think it can be nade public by anybody,
you don't -- you don't really have a right of privacy.

So when the -- when the filthy-m nded police
chief listens in, it's a very bad thing, but it's not
of fendi ng your right of privacy. You expected sonebody
else could listen in, if not him

MR- RICHLAND: | think that's correct,
Justice Scali a.

JUSTICE SCALIA: | think it is.

MR. RICHLAND: And | think the reason why
you nust have the two-step analysis in a case of this
sort -- that is, first look at the question as to
whet her there is a reasonabl e expectation of privacy,
and then determne, if there was, whether the search was
reasonable -- is precisely for the reason that, w thout
that, what we will have in every case is the claimthat
there was a sal aci ous reason, that that was the reason
And we will be litigating every one of those cases.

JUSTI CE G NSBURG. Then, according to what
you just said, the jury determ nati on was superfl uous.
If there was no reasonabl e expectation of privacy
because the officers were told: This is just -- we

treat this just like e-nmails, it can be nonitored, it
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can be nmade public, then there would be no reasonabl e
expectation of privacy and there woul d be no question to
go to the jury.

MR. RI CHLAND: That is correct,
Justice G nsburg. And it is our position that this
shoul d never have gone to the jury, that sunmmary
judgnent shoul d have been granted in favor of the
Ontario --

JUSTI CE KENNEDY: So you have two argunents:
One, that it's -- there is no reasonabl e expectation of
privacy; even if there were, that this was a reasonabl e
sear ch.

MR. RICHLAND: That is correct.

JUSTI CE SCALI A: Is reasonabl e expectation

of privacy a judge question or a jury question?

MR RICHLAND: Well, if there is a conflict
in the facts, | presune the jury nust resolve those --
that factual conflict. But in this case, | don't

believe there is a conflict in the facts and therefore
it is a judge guestion.

CHI EF JUSTI CE ROBERTS: Did your client
treat on-duty text nmessages different fromoff-duty text
nessages?

MR. RICHLAND: It did, once there was an

initial determnation nade as to the --
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CHI EF JUSTI CE ROBERTS: Wiy did it do that?

MR RI CHLAND: Excuse ne. |'msorry.

CHI EF JUSTI CE ROBERTS: Wiy did it treat
themdifferently? Under your theory, they are all the
same -- no expectation of privacy.

MR, RICHLAND: It treated themdifferently
out of -- because there were two aspects to the case.
One aspect was the initial determnation that Chief
Sharp ordered to say: | just want to know, is our
character limt efficacious here, or do we need to have
a higher character |imt? And for that purpose, they
needed to just ook at all of them And they did; they
| ooked at all of the text nessages.

But then when they saw that sonme of them may
have i nvol ved vi ol ati ons of departnent regul ations, then
it was sent to internal affairs, and they redacted the
of f-duty nessages.

JUSTI CE KENNEDY: |Is that sonething like the

plain view argunent? In search and -- search and --
MR. RI CHLAND: Well, | suppose.
JUSTI CE KENNEDY: Well, I'mserious. 1In

ot her words, there is, under your view --
MR RI CHLAND: Yes.
JUSTI CE KENNEDY: -- legitimte grounds to

| ook at the nessages, and then once they see it they
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don't have to ignore it.

MR RICHLAND: | think that is correct,
Justi ce Kennedy.

CHI EF JUSTI CE ROBERTS: Well, why did -- |I'm
sorry. | still don't understand. It redacted them
right?

MR. RI CHLAND: Redacted because the inquiry
-- the second stage of the inquiry in internal affairs
was sinply to determ ne how nuch tinme was being spent
on-duty sendi ng personal nessages.

CHI EF JUSTI CE ROBERTS: Right.

MR. RICHLAND: So the internal affairs
departnent said: W don't need to | ook at the off-duty
nessages; we are going to redact them why get into al
of that? W don't have to | ook.

The departnent was pretty scrupul ous. And |
think that's part of what nekes the entire approach that
they took to this reasonable. It nmakes the search
aspect of the case reasonable. And | think it's
i nmportant, in that regard, to | ook at the nature --

JUSTI CE SCALI A: Excuse ne. You said they
did get to the off-duty text nessaging |later?

MR. RICHLAND: No, it was the other way
around. They | ooked at the on-duty text nessaging at

the | ater stage, at the internal affairs stage. But

14

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

they | ooked at all of the text nessages when the only
purpose for the inquiry was to determ ne how nany of the
text nessages in general are job-related and how many
wer e personal ? Because the question was: Do we need to
rai se the character imt --

CH EF JUSTI CE ROBERTS: Well, you don't have
to | ook at the nessages to determ ne that wth respect
to the of f-duty nmessages, right?

MR, RICHLAND: Well -- well, you did,
because of the fact, M. Chief Justice, that there were
j ob-rel ated comruni cati ons even while there was
of f-duty. These officers were SWAT team officers. They
were on duty, as Sergeant Quon said, 24/7. That's one
of the reasons why they had the text nessagi ng pagers.

JUSTICE ALITO |If sonmeone wanted to send a
nessage to one of these pagers, what sort of a device
woul d you need? Do you need to have anot her pager, or
can you -- could you send a nessage to one of these
devi ces from sone ot her type of device?

MR. RICHLAND: No, there were nessages that
were sent fromvarious other devices. |s the gquestion
whet her that could be physically done, electronically
done? Because yes, clearly that was --

JUSTICE ALITO Yes. \Wat other type of

devi ce could you use to send a nessage to one of these
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pagers?

MR. RICHLAND: Yes -- oh. |I'mnot certain
if it was sonething other than another text nessagi ng
pager. It did appear that there were sone e-nai
entries in the transcripts thensel ves, which suggested
that there m ght have been a way to communi cate to them
with e-mail, but that's just -- that's all in the record
t hat suggests that.

JUSTI CE SCALI A:  You know, if they were
on-duty 24/7, there weren't any off-duty nessages, were
t here?

MR. RICHLAND: Well, | may have m sspoke.
They were on call 24/7. They were the SWAT team and
they had to respond to energencies.

JUSTICE G NSBURG If we take it that the
St ored Communi cations Act does say that the provider may
not give out the transcripts, if we take that as given,
then how can the departnment |awfully use the
transcripts?

MR, RICHLAND: Well, Justice G nsburg, first
of all, there was no -- there is no current claimthat
anything that the departnment did with respect to the
St ored Communi cations Act was unlawful. So it may be
that the other entity, Arch Wreless, violated the

St ored Communi cations Act, but that would not preclude
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the departnment -- which was, after all, the subscri ber
-- fromrequesting to see what, in fact, the transcripts
di scl osed.

But in addition to that, there was also the
fact that, as | said before, a reasonable expectation of
privacy couldn't be based sinply on the fact that there
was a statute, and particularly not a statute like the
Stored Conmuni cations Act, because that's a statute that
is extrenely, extrenely technical. And thereis a --
one has to determ ne whether an entity was working
either as an el ectronic communi cations service or a
renote conputing service, and so on. Courts are al
over the board on this. As this Court noted in United
States v. Payner, a conplicated law |like that sinply
cannot be the basis for a reasonabl e expectation of
privacy.

And if | may reserve the rest of ny tine,

t hank you.

CHI EF JUSTI CE ROBERTS: Certainly, counsel.

M. Katyal .

ORAL ARGUMENT OF NEAL K. KATYAL,

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS
MR. KATYAL: Thank you, M. Chief Justice,

and may it please the Court:
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MI1lions of enployees today use technol ogies
of their -- of their enployers under policies
establ i shed by those enpl oyers. Wen a governnent
enpl oyer has a no-privacy policy in place that governs
the use of those technol ogies, ad hoc statenents by a
non- poli cy nmenber cannot create a reasonabl e expectation
of privacy. Put nost sinply, the conputer hel p desk
cannot supplant the chief's desk. That sinple, clear
rul e shoul d have decided this case.

Instead, the Ninth Grcuit found that the
1999 policy applied to pagers, but then concluded that
that 1999 policy was informally nodified years later,
and that decision should be reversed. It disregards
this Court's repeated hol dings, including 2 years ago in
the Chief Justice's opinion in Engquist v. O egon about
the greater anount of |eeway that the governnent has
when it acts as an enployer. And it also is not
consistent wwth the plurality opinion in O Connor, which
observed that when the governnent adopts a policy that
its enployees | ack privacy, no reasonabl e expectation of
privacy exists.

JUSTI CE KENNEDY: Let ne ask you this:
Suppose the departnent asks for the opinion of |ega
counsel whether or not transmttal of the transcripts by

Arch to the departnent was a violation of the Act, and
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the counsel said: This was a violation of the Act; they
had no right to send themto you. Wuld the departnent
then still have had a right to look at the transcripts?

MR. KATYAL: So the questionis if the
St ored Conmuni cations Act is violated?

JUSTI CE KENNEDY: Yes.

MR. KATYAL: We don't think the Stored
Conmuni cati ons Act was --

JUSTI CE KENNEDY: No, but -- no, ny
hypot hetical is that the -- that there is the | ega
counsel's opinion that this was in violation of the Act,
and let's say the district court said it is in violation
of the Act. Let's say we say it is in violation of the
Act. |Is that the end of case? The departnent cannot
| ook at the transcripts?

MR. KATYAL: Oh, absolutely not. | nean, |
think this Court has repeatedly said that -- that
various privacy laws don't determ ne the scope of the
Fourth Amendnment. | think it said so nost clearly in
California v. Geenwod. And | think that's for a very
sinple reason, that things |ike the Stored
Communi cations Act, Justice Kennedy, the Electronic
Comruni cations Privacy Act, canme about --

JUSTI CE KENNEDY: Well, California v.

G eenwood was a question of -- of a Fourth Anmendnent
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standard that had to be nationwide. So you say it's the
sanme -- sane thing here?

MR. KATYAL: | -- 1 do think it is the sane,
and for this sinple reason, that when you have a
nati onw de standard or a State standard, it is to fil
the gap, whatever is not necessarily protected by the
Fourth Amendnent. And here --

JUSTI CE KENNEDY: Well, but G eenwood was in
the -- in the context of the exclusionary rule in
crimnal proceedings. | certainly think that States --
at | east we could nmake the reasonabl e argunent that
States can have different policies wth respect to their
enpl oyees that have to be respected.

MR. KATYAL: Absolutely, Justice Kennedy. |
don't disagree wth that. | think the only question is,
if the -- if | understand your question it is, does a
Federal statute about privacy sonehow natter to the
Fourt h Amendnent anal ysi s about reasonabl e expectations
of privacy. And there our contention is, no, it is

preci sely because Congress enacted the Stored

Communi cations Act to fill gaps in Fourth Amendnent | aw.
That -- that's why it's enacted.
And for -- for this Court to then use that

very act to be the tenplate on which reasonabl e

expectations of privacy may spring, | think would be a
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very -- it would be a novel proposition. Fortunately --

JUSTICE ALITGO Well, that's -- that's a

little bit puzzling because there are -- electronic
comruni cations are stored all over the place in -- and
there isn't a history -- these are -- these are

relatively new. There isn't a well-established
under st andi ng about what is private and what isn't
private. It's alittle different fromputting garbage
out in front of your house, which has happened for a

l ong tine.

If -- if statutes governing the privacy of
that informati on don't have any bearing on reasonabl e
expectation of privacy under the Fourth Amendnent, it's
some -- | -- I'"'mat sonmething of a loss to figure out
how to determ ne whether there is a reasonable
expectation of privacy regarding any of those things.

MR, KATYAL: Well, Justice Alito, | do think
that the underlying prem se of your question is one with
which we entirely agree. These are technol ogi es that
are rapidly in flux, in which we don't have intuitive
under st andi ngs the way we do about, say, trash and so
on. And it's precisely for that reason |I think the
Court should be very careful to constitutionalize and
generate Fourth Anmendnent rules in this area at the

first instance.
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To do so | think really does freeze into --
into -- into place sonething that the |l egislature can't
then fix, going to Justice Kennedy's opinion in, for
exanple, Murray v. G arrantano, in which he said that
constitutionalizing in that area -- constitutionalizing
may pretermt |egislative solutions.

Now, here the Stored Communi cations Act is
not vi ol ated under any way, shape or form The Stored
Communi cations Act has two different provisions init,
one having to do with renote -- renote conputing
services, RCS's. That's when an entity offers storage
facilities. And the other is for an electronic
communi cations service, that is essentially transm ssion
of nmessages from point to point.

CHI EF JUSTI CE ROBERTS: Your point that you
made just a nonment ago that we don't want to freeze into
pl ace the constitutional requirenments with respect to
new t echnol ogy, | wonder if it cuts the other way. W
are dealing with an anmendnent that |ooks to whether
sonmething is reasonable. And | think it m ght be the
better course to say that the Constitution applies, but
we are going to be nore flexible in determ ning what is
reasonabl e because we are dealing wth evol ving
t echnol ogy.

MR KATYAL: Well, | think that the -- the
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best way -- | think the nost -- the easiest way for the
Court to resolve this is to sinply say that when we are
dealing with what is reasonable, we |ook to the policy.
And here there is a policy by the enployer, it says that
conmput er - associ ated and conputer-rel ated equi prent and
others, there is no expectation of privacy. You have a
person who is told that repeatedly.

CH EF JUSTI CE ROBERTS: But that puts a | ot
of weight -- | nmean, there are sone things where we
don't bind them You know, you get the usual parking
garage thing that has got all this small print on the
back. W -- we don't say that you are bound by that
because nobody reads it.

But in here, | just don't know. | just
don't know how you tell what is reasonable. | suspect
it mght change with how ol d people are and how
confortable they are wth the technol ogy when you have
all these different -- different factors.

You know, they are told you can use it for
private, you got to pay for it. I think if I pay for
it, it's mne and not the enpl oyer's.

MR, KATYAL: Well, | think the clearest way,
M. Chief Justice, to decide what is reasonable and what
isn't is actually the terns of the policy. And it seens

to me very little is nore unreasonabl e than expecting
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the right to privacy after you have been told in a
policy you have no privacy.

JUSTI CE SCALI A: Suppose we find a right of
privacy. |Is that the end of the case? | nean, wouldn't
you also -- in order to sustain this lawsuit, wouldn't
you al so have to find that it was an unreasonable --

MR. KATYAL: Absolutely. There are two
arrows in the city's quiver, and | think they're right
as to both of them

JUSTI CE SCALI A: Wat is the governnent's
position on the unreasonabl eness of the search?

MR. KATYAL: The governnent's position is
that the Ninth Grcuit just fromthe get-go got the
standard wong by citing -- by using a Schowengerdt test
whi ch was, was this -- was this search the | east
restrictive alternative? And we think this Court has
repeatedly said that's the wong way of thinking about
it, that that puts judges in the position of
second- guessi ng searches on the ground, that they are
not really fully -- fully equipped to do this.

So | do think that is a possible way to
resolve this, Justice Scalia.

JUSTI CE SCALI A: Maybe an easier way, huh?

MR. KATYAL: Well, | don't knowthat it's
easier, in the followng sense. | think that thousands
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of enpl oyers across the country rely on these policies
and mllions of enployees. And the Ninth Crcuit's
decision puts that reliance in sone jeopardy, because it
said that you can have an official policy and it can be
take back by what sone ad hoc subordi nate says. And
that is, | think, a very destructive notion to the idea
of reliance on these policies and that --

CH EF JUSTI CE ROBERTS: So, your -- your
position would require people basically to have two of
these things with them two of whatever they are, the
text messager or the BlackBerries or whatever, right?
Because assunming they are going to get personal things,
you know, sone energency at hone, they are also going to
get work things?

MR, KATYAL: To the -- under this policy,
yes. You m ght have an enployer that sets a different
policy and allows for sone de mnims use and a zone of
privacy in that use. You can have a variety of
different things. But what | think would be dangerous
Is to have a blanket rule that constitutionalizes and
says you al ways have reasonabl e expectations of privacy
in this technology. The result may be,

M. Chief Justice, that enployers then won't give that
technology at all to their enployees, and -- and

elimnate even that de mnims use.
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M. Chief Justice, you had al so asked before
about the standpoint of Quon in base -- in evaluating
t he reasonabl eness of the search -- of the search in his
perspective of the policy. W think that is the wong
way of looking at it. Instead, we think the proper test
iIs the witten policy, what it says, and that is the
sinplest way, | think, to provided admnistrability to
the lower courts. They can sinply say was this policy
i n existence, and not get into those questions of is it
|ike a parking ticket, did I flip through it too
qui ckly, did | understand that the policy and the I|ike.

JUSTI CE SOTOVAYOR: You want to -- you want
to -- you want to undo O Connor's operational realities
of the workplace and say the mnute you issued a witten
policy that renders all searches okay, even if the
operational realities are different?

MR, KATYAL: Not at all, Justice Sotomayor.
| take it the | anguage about operational realities in
the workpl ace, what is right next to it is looking to
whet her or not there are regulations in place, and here
a policy is a regulation. And so --

JUSTI CE SOTOVAYOR:  You may have an argunent
that the nature of the policy here and all of the
activities related to it don't prove an operationa

reality of privacy, but I don't know why -- you want a
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flat rule that says once you have a witten policy there
IS no expectation of privacy?

MR KATYAL: And | think that is -- that is

what O Connor says with respect to the -- as long as the
policy is in place, that -- that's what O Connor
permts.

CHI EF JUSTI CE ROBERTS: Thank you, counsel .

M. Dammei er.

ORAL ARGUMENT OF DI ETER DAMMEI ER

ON BEHALF OF THE RESPONDENTS

MR. DAMMVEI ER Thank you, M. Chief Justice,
and may it please the Court:

I think an underlying fact that we m ght be
ski pping over is -- is -- and both the |lower courts
recogni ze this -- that the conputer policy that the
departnent had didn't apply to the pagers on its own.

It -- it only cane into play after Lieutenant Duke

nodi fied that policy and told people at the -- at the
neeting that was referred to earlier that the pagers are
now going to be applying with -- with this policy.

It -- it --

JUSTICE G NSBURG Wiy is -- why is that so?
I nmean, it did say associated equipnent. And -- and if
an enployee is told, now e-mails aren't private, so we

are warning you, we can nonitor them wouldn't such an
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enpl oyee expect the same thing to apply to the pager?

MR. DAMVEI ER:  Well, the policy itself has
two conponents to it. One is, don't use our equipnent,
al | associ ated equi pnment for personal business.

The other part of that policy deals with the
no privacy, and it inforns the people there could be
nmonitoring. And specifically on the acknow edgnent form
of that policy, which is at Appendi x 156 of the
petition, it specifically says "The city w |
periodically nonitor e-mail, Internet use and conputer
usage. "

And -- and again, | think this is why the --
both [ ower courts canme to the conclusion that the
conputer policy onits own wasn't in play until
Li eut enant Duke announced that, hey, now the pagers are
going -- are going to be in play with this conputer
policy. This is the sane Lieutenant Duke --

JUSTI CE G NSBURG  But ny question is, an
enpl oyee reads this policy and says, oh, ny e-nails are
going to be subject to being nonitored --

MR. DAMVEI ER:  Sur e.

JUSTI CE G NSBURG  Wul dn't that enpl oyee
expect that the policy would carry over to pagers? Wen
you think of what's the reason why they want to | ook at

the e-mails, wouldn't the same reason apply?
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MR. DAMVEIER  Well, |I'msure the sane
reasons could apply but the -- the city is the one who
wites the rules here. The -- if they want to make it

clear on what it applies to, it certainly should be on
themto wite themclear so the enpl oyee understands it.

CH EF JUSTI CE ROBERTS: Maybe -- maybe
everybody el se knows this, but what is the difference
bet ween the pager and the e-mail ?

MR. DAMMEIER. Sure. The e-mail, |ooking at
the conputer policy, that goes through the city's
conputer, it goes through the city's server, it goes
through all the equipnent that -- that has -- that the
city can easily nonitor. Here the pagers are a separate
devi ce that goes hone with you, that travels with you
that you can use on duty, off-duty.

CHI EF JUSTI CE ROBERTS: You can do that wth
e-mails.

MR. DAMVEI ER.  Certainly, certainly. But --
but inthis -- in this instance wth the pagers it went
through no city equipnent, it went through Arch Wrel ess
and then was transmtted to another -- another person.

So again, to Duke -- Duke is the one that
said: Hey, this -- this conmes into play. But
Li eutenant Duke is also the one that gave the privacy

guarantee to the SWAT team nenbers and said: As |long as
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you pay the overages, we are not going to | ook at your
pagers; we're not going to | ook at the nessages. So if
-- if you couple both of those nodifications, both by
the sane |ieutenant -- and he wasn't just sone

subordi nate; he was the |lieutenant in charge of the
adm ni strative bureau; he was the adm nistrative bureau
conmander .

JUSTICE A NSBURG. | thought that he said --
he was saying: But as far as billing is concerned, |I'm
not going to ook at these; if you use nore than 25,000
characters, you pay the extra and that wll be the end
of it. If you contest that, then | will |look to see
whet her those in excess of 25,000 characters were for
wor K pur poses or private purposes.

And so he's tal king about the billing. He
hasn't retracted what was said at the neeting about that
these text nessages are subject to audit.

MR. DAMMEIER. This -- this is what Sergeant
Quon testified to, that he attributed to Lieutenant
Duke: If you don't want us to read it, pay the overage
fee.

JUSTI CE BREYER: But what is wong with his
deciding, | don't want to do this any nore? | don't
want to collect all this noney; it's too conplicated,

and so | don't know how many of these nessages are
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related to work and how many they are just nucking
around prying into each other's business.

MR. DAMVEI ER He can certainly --

JUSTICE BREYER So | would like to know, so
therefore 1"'mgoing to | ook and see. Wat is
unr easonabl e about that?

MR. DAMMEIER. Well, he certainly could say
| don't want to do this any nore. And he just --

JUSTICE BREYER. Ch, no. [|'msaying what's
-- the city owns the pager. |It's a pager used for work.
They are giving a privilege to people if they want to
use it off work. It seens to be involving a big anmount
of collection, and so what he wants to do is he wants to
see how nuch of this is being used for work and how much
Is it not being used for work.

My question, which | just repeated, is why
I's that an unreasonabl e thing?

MR. DAMMEIER | don't think that request is
unr easonabl e.

JUSTI CE BREYER Fine. And then if that is
not unreasonable, why is -- what went on here that is
any different?

MR. DAMMEIER. Well, here the jury -- the
only fact that was determ ned by the jury was the reason

for the search. And that's found at appendix to the
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petition page 119. This is the only finding that the
jury made as to the purpose of the search: To determ ne
the efficacy of the existing character limts to ensure
that officers were not being required to pay for the
wor k-r el at ed expenses.

JUSTI CE BREYER  How does that differ from

what | just said?

MR. DAMVEIER  Well, it -- it conmes into
play on -- on the scope of the search.

JUSTI CE BREYER: | understand. | thought
it's just a nore -- a few nore words to say just what |

said. That they wanted to ook into this because they
are tired about collecting so nmuch noney.

It's the third tine |'ve said the sane
thing; probably it's ny fault by not being clear. But
it |ooked as if they wanted to know how many were being
sent for work purposes, how many for private purposes
i ncluding prying into people's business, which wasn't
too desirable, and -- and -- so that they could get
the -- the charges right.

Now t hat sounds |i ke what the jury said they
were doing, too. And ny question was, | don't see
anyt hing, quite honestly, unreasonabl e about that, where
you are the enployer, where it's a SWAT team where --

where -- where you are paying for this in the first
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place. So the reason | ask it, is | would like you
clearly to explain what's unreasonabl e about it?

MR. DAMMVEI ER.  The scope of the search was
unr easonabl e.

JUSTI CE BREYER That's the concl usi on, now
what's your reason?

MR. DAMMVEI ER. Under -- under -- |ooking at
O Connor, you have to -- you have to | ook to make sure
that the search is not excessively intrusive. Here,
what they did was they took all the nessages and started
reading them G ven the purpose, the limted purpose
that was found by the jury for the search, they didn't
need to do that.

JUSTI CE BREYER Wl |, explain that one to

me.
MR. DAMMVEI ER:  They --
JUSTI CE BREYER: Bei ng naive about this, if

| had a -- |ike, 20, 30,000 characters in 1,800 nessages

and | wanted to know which are personal and which are
wor k-rel ated, a good way to get at |east a good first
cut woul d be to read them

(Laughter.)

JUSTI CE BREYER: Ckay? So | start off
thinki ng that seens to be reasonable to ne. That's what

| woul d do.
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MR. DAMMEIER. Well, that's certainly one --

JUSTICE BREYER So all right. Now you tel
me why that isn't reasonable.

MR. DAMMVEI ER.  That's one of the ways they
coul d have done it. They could have got -- they could
have got consent fromthe officers first to do it. They
coul d have had the officers thensel ves count the
nessages. After all, the officers were the ones that
were paying for the --

JUSTICE BREYER. All right. But your
officers mght say | don't want to read these nessages
because they happen to be about the sexual activity of
sone of ny coworkers and their w ves and ne, which
happened to be the case here.

MR. DAMMEI ER  Ri ght.

JUSTICE BREYER. So | guess if you had asked
for consent, the officer would have said no. Now he
says, | still want to know. | wll be repeating it.

Al right. So what -- that didn't sound very practical.
What's the other way?

MR. DAMVEI ER Well, they could have -- they
could have had the officers thensel ves count the
messages.

JUSTI CE BREYER Well, the officer is going

to say hey, these are all big -- work-related. | wll
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tell you that. | only had two.

MR. DAMMVEI ER Well --

(Laughter.)

JUSTI CE BREYER: Ckay. What's a third way?

VMR. DAMMVEI ER:  Ckay. They -- the |ieutenant
coul d have said, hey, we're going to stop this practice
that | started, and fromthis nonth forward nmake sure
all you do is business-related. No nore --

JUSTI CE BREYER That woul d have been rough
on them Because you want to let them have a few, you
need pizza when you are on duty. You want to -- there
are --

VMR. DAMVEI ER.  Look --

JUSTICE BREYER So far | listened to four
things and |'mjust being naive about it; | will read it
nore closely, but | don't see why these four things are
so obviously nore reasonable than what they did.

MR. DAMMVEI ER They also -- they could have
had the officers redact the private nessages, and then
given it -- given it to the departnent.

JUSTI CE SOTOVAYOR: As far as notification
of how nuch was bei ng spent on business-rel ated, all of
your suggestions about having the officer do things does
not hi ng about their application.

MR. DAMMVEI ER:  Well --
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JUSTI CE SOTOVAYOR:  You are -- you are
relying on the very person you are auditing to do the
audit for you. That doesn't seemeither practical or
busi ness-w se.

MR. DAMMEI ER.  Well, other than ny one
sanple of -- exanple of saying, hey, let's -- let's stop
the personal use and we are going to have a test nonth
to determ ne exactly how many nessages we need for our
busi ness-rel at ed purposes.

JUSTI CE SOTOVAYOR: That goes back to -- |

don't understand that. You are still relying on the
person you are auditing to say to you, | amonly using
it for business. That -- that's just not |ogical.

MR. DAMVEI ER  Well, but the -- the sole
pur pose of the search was only to find out if officers
wer e payi ng for business-rel ated nessages that they
didn't need to pay for.

JUSTI CE BREYER: But the question, in the
Constitution, the word is "unreasonable.” Is it a
reasonabl e or unreasonable. So the question, what |
asked was -- naybe you woul d have gotten a better result
i f you had hired Bain Associ ates and Bain woul d have
done a 4-nonth study at a cost of $50, 000.

But | could say, a person who doesn't want

to hire Bain and who doesn't want to rely on the

36

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

unverified word of the officers who were using these for
God knows what, is not being unreasonable. That's the
ultimite issue. And that's why | amputting it to you
to show ne that what they did was unreasonabl e.

MR. DAMMEIER: | think it conmes down from
that perspective on the excessiveness of the search.

CH EF JUSTI CE ROBERTS: The only reason --
the only reason the officer would not be accurate -- |
mean don't understand why the redaction is such a bad
idea. He just says these are private. And that allows
-- and then you can | ook at everything else. You can
see if he's going too far because then everything el se
woul d be there. But in ternms of -- the jury found this
was not done to find out what was in the nessages, so
they don't need to find out what is in the nessages.
That's just a question. He has to pay for everything he
-- he redacts.

MR. DAMMVEI ER.  That -- that's exactly what
we are saying. | nean the interest here is -- is for
the officer to be upfront as far as what is
busi ness-related. |If he's paying for things that he
shoul dn't be paying for I'msure he would -- he would be

forthright about that.

CH EF JUSTICE ROBERTS: | nean, it's no
different than the police comng in and saying well, we
37
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are going to | ook at, you know, what's in every drawer
and then -- you know, then if it turns out to be
personal and private, we won't -- you know, we won't --
it just happens that we came upon, | guess that is
Justice Kennedy's point. It's kind of the plain view
doctrine, except they get to decide how broad what they
can view is.

MR. DAMVEI ER  That's true. | agree with
t hat .

JUSTI CE STEVENS: | ask you this question
about the basic background of a reasonabl e expectation
of privacy. This is a SWAT team Supposing it was the
of ficer answering 911 calls or things like that. Isn't
there sort of a background expectation that sooner or
| ater, sonebody m ght have to | ook at comruni cations for
this particular kind of |aw enforcenent officer?

MR. DAMVEI ER.  Well, certainly -- certainly
that coul d happen in any nunber of --

JUSTI CE STEVENS: | nean, wouldn't you just
assume that that whol e universe of conversations by SWAT
officers who were on duty 24/7 mght well have to be
reviewed by sonme nenber of the public or sone of their
superiors?

MR. DAMMVEI ER:  But that -- that could be a

possibility on any -- on anything that they do in their
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lives, whether it be their personal life or --

JUSTI CE STEVENS: Well, but it's over
official -- it's over the official comunications
equi pnment that they use for purposes of |aw enforcenent.

MR. DAMVEI ER: Correct. Correct.

JUSTI CE KENNEDY: | certainly -- crimna
def ense attorneys chal | engi ng probabl e cause woul d want
to look at these. They would want to see if there is
exonerating evidence, under the rules that al
exonerating evidence has to be submtted. It would seem
to nme that it's quite likely, as Justice Stevens'
guestion indicates, that there is going to -- that these
are going to be discoverable.

MR. DAMVEIER  Well, it's just like ny mail
that | mght send out to sonebody. It m ght be

di scoverable in litigation, but that doesn't --

JUSTI CE KENNEDY: But you are not -- you are
not a police officer who is nmaking arrests. | nean,
this -- this is part and parcel of determ ning probable

cause and mtigating evidence.

MR. DAMMEIER. No, it -- obviously, there
are different reasons that could conme into play that
woul d | egal |y produce these nessages, certainly.

JUSTI CE SCALIA: M. Dammeier, you would say

the sane thing about private phones. There are
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obvi ously circunstances in which whether you were maki ng
a call between certain tines becones relevant to
litigation. So you could say that destroys the
expectation of privacy? |I'mnot sure. | hope we don't
say that.

MR DAMMEIER No. No. It's like -- this
-- in O Connor, all nine justices in O Connor found an
expectation of privacy in Dr. Otega' s desk, because
even though it was a state-owned desk, you still have an
expectation of privacy.

JUSTI CE STEVENS: Yes, but there is no
nornmal reason for going through sonebody's desk, whereas
there would be a very ordinary -- ordinary reason for
reviewing calls made to the SWAT -- nenbers of the SWAT
team it seens to ne.

MR. DAMVEI ER  Well, there are -- as tal ked
about in O Connor, there are certainly a lot of valid
reasons to go through a public enployee's desk, if you
are looking for a public file or -- or for a corporate
I nvestigation. But still, there was that expectation of
privacy. You are tal king about enployees that -- in
today's society, | think work and private life get
nel ded together. Here, we are tal king about SWAT peopl e
-- 24/ 7 --

JUSTI CE SCALIA: Well, to say that there is
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an expectation of privacy in the desk doesn't say that
every intrusion into that expectation of privacy is an
unr easonabl e one. There could be that expectation of
privacy and still, for sone reason -- let's assune there
has been a theft in the building, and it's known that
what was taken has not gotten out of the building. It's
concei vabl e that that would be a valid reason to intrude
upon the expectation of privacy, right?

MR. DAMVEIER: Correct. | don't think we
are taking away the governnent's ability to do searches
under proper circunstances.

JUSTI CE SCALIA: Well, why isn't this a
proper circunstance?

MR. DAMMVEI ER. The initial circunstance
m ght be proper, but how they effectuated it was not.

It was excessively intrusive. They did not -- the
purpose was to find out if they were paying for enough
wor k-rel ated nmessages. They did not need to | ook at
these, what they knew were going to be private nessages.
They knew -- the lieutenant had this arrangenent they
coul d use this for personal purposes. They knew what
they were going to be |ooking at.

JUSTI CE SCALI A: They didn't know whi ch ones
were private nmessages, did they?

MR. DAMMVEI ER:  Not until they read them
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JUSTI CE SCALIA: Not until they read them

MR. DAMMVEI ER.  But there certainly -- they
certainly knew what m ght be com ng because of the
arrangenent that Lieutenant Duke had in place.

Here --

JUSTICE ALITG \What was the arrangenent
that Lieutenant Duke had in place? | thought all he
said was: | don't have an intent to read all these,
because it's too nmuch trouble, so if you go over and you
pay me the extra, I'mnot going to read them

MR. DAMMEIER His --

JUSTICE ALITO D d he ever say that -- that
["'mnot -- that you have a privacy right in all these
t hi ngs?

MR. DAMMVEI ER. No, but according to Sergeant
Quon's testinony, he told him As long as you pay the
overages, we are not going to read them And --

JUSTICE G NSBURG Did he say "we"? Even
Quon didn't say that. Duke said he wouldn't do it. But
earlier, the -- at the neeting, the statenent was nmade
that these are open to audit. D dn't say only by
Li eut enant Duke.

MR DAMMEI ER:  True. True. | agree. But
it was Lieutenant Duke, the one that was making the

announcenent that now these pagers are going to fal
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under the conputer policy, the sane |ieutenant who then
gave the assurance that as |l ong as you pay the overages,
we are not -- we are not going to | ook at them

| nmean, when you are tal king about the
operational reality of O Connor, that was the
operational reality. The SWAT nenbers knew. As |ong as
| pay the overages, ny nessages aren't going to be
revi ewed.

CHI EF JUSTI CE ROBERTS: What happens, just
out of curiosity, if you're -- he is on the pager and
sendi ng a nessage and they are trying to reach himfor,
you know, a SWAT teamcrisis? Does he -- does the one
kind of trunp the other, or do they get a busy signal?

MR DAMMEIER | don't think that's in the
record. However, ny understanding is that you woul d get
it in between nessages, SO nessages are goi ng out and
comng in at the sane tinme, pretty nuch.

CH EF JUSTI CE ROBERTS: Wuld you know where
t he nessage was com ng fronf

MR. DAMMVEIER: | believe so. It identifies
where it's comng from It identifies the nunber of
where it's comng from |If you know the nunber, you
know where it's com ng from

JUSTI CE KENNEDY: And he's talking to the

girlfriend and he says -- he gets a voice nessage that
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says: Your call is very inportant to us; we wll get
back to you?

MR. DAMMEIER: | think with the text
nmessages -- and that's what we are tal king about the
transcripts of, were the text nessages that were data
transferred fromdevice to device, and here, you know,
we come back to -- | did want to touch a little bit on
the Stored Communi cations Act having play on sone
justification of privacy -- you know, it's -- lawfully,
those nessages were protected. And | think, |ooking at
peopl e' s expectation of privacy, that should be a
conponent. It certainly nay be not the end-all to the
question, but it should be a factor in determning
whet her or not there is going to be an expectation of
privacy.

JUSTICE SCALIA: D d -- did he know about
that statute? | didn't know about it.

MR. DAMVEI ER.  That's not in -- that's not
in the record. That is not in the record. But --

JUSTI CE SCALI A: Can we assune he didn't?

MR. DAMMVEIER Right. Wll, we can assune
that, but we also --

JUSTI CE SCALI A: What difference would that
make?

MR. DAMMVEIER | still don't think anything,
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gi ven the operational realities --

JUSTI CE SCALIA: How could it affect his
expectation of privacy, if he didn't even know about it?

MR. DAMMEIER Well, it's -- it's just like
the California Public Records Act. W should al so
assunme he didn't know about that as well, because the --
petitioners nake an argunent that because there is this
California Public Records Act, that that may di m nish
one's expectation of privacy. Certainly, if we are
going to have that, then we should al so be having the
Stored Communi cations Act that m ght enhance the --

JUSTI CE SCALI A: Ignorance of the lawis no
excuse, is what you are sayi ng?

JUSTI CE SOTOVAYOR: Do you have any theory,
or do you nake any argunent that Florio, Trujillo and
Quon's wives can succeed in their Fourth Amendnent

clains, if Quon can't?

MR. DAMMEIER: | do. W, in our brief, try
to anal ogize that to the mail. | think when they sent
nmessages to -- to Sergeant Quon, that was a letter that

| sent. And here, the departnent didn't go get that
letter from Sergeant Quon after -- after delivery,
meaning go get it fromhis pager. They went to the
equi val ent of the Post O fice, which was Arch Wreless,

and got a copy off of their server. So | -- 1 think --
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and again, | think -- again analogizing it to the mai
-- they have an expectation of privacy while that
message is in the course of delivery.

JUSTICE ALITO Unless, of course, it was
perfectly clear that -- and suppose that the departnent
gave M. Quon a policy -- a statenent that says: Sign
this, you acknow edge that your pager is to be used only
for work and that you have no privacy interest in it
what soever; we are going to nonitor this every day.

And then these other individuals sent him
messages. You would still say they have an expectation
of privacy in those nessages?

MR. DAMVEIER:  Until the point that it is on
Quon's pager. | think under that scenario, that they
coul d have obtai ned the nessages from Quon, but they
went over to Arch, the equivalent of the Post Ofice,
and got themfromthem

It's likeif I -- 1 make a copy of a letter
before | send it to sonebody. You know, down the road,

I m ght not know what happens and | m ght | ose ny
expectation of privacy down the road, but that copy I
kept, | think there is still sone expectation.

JUSTI CE SCALIA: Well, what -- when you send
a text nessage to sonebody else, aren't you quite aware

that that text nessage will remain confidential only to
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the extent that either the recipient keeps it

confi denti

el se who has power

reci pi ent'

al -- and he can discl ose

s phone chooses to | ook at

it -- or sonebody

over the recipient or over the

it. Don't -- isn't

t hat under st ood when you send sonebody a text nessage?

MR DAMMEIER | -- | --

JUSTI CE SCALIA:  Wwell, s

under st ood that, you know, whoever c

| agree with that.
o0 she shoul d have

oul d get ahol d of

his phone lawfully can read the nmessage. In other
words, | don't see that she's in a -- in a different
position from Quon hinsel f.

MR. DAMMEIER | think it's just a slightly
different one. | nean, first of all they didn't

lawfully get it; there was a violati

Conmmuni cat

i ssue.

i ons Act.

JUSTI CE SCALI A:  well, t

MR. DAMMVEI ER: But here

on of the Stored

hat's a different

agai n, had they

gotten consent from-- from Quon and got it fromhim

directly,

upon their

that's a -- that's a different story.
CH EF JUSTI CE ROBERTS: Again, it depends
reasonabl e expectation. Do any of these

ot her peopl e know about Arch Wreless? Don't they just

assunme that once they send sonething to Quon, it's going

to Quon?
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MR. DAMMEIER: That's -- that is true. |
mean, they expect --

CHI EF JUSTI CE ROBERTS: Well, then they
can't have a reasonabl e expectation of privacy based on
the fact that their comunication is routed through a
communi cati ons conpany.

MR. DAMMEI ER.  Well, they -- they expect
that some conpany, |I'msure, is going to have to be
processing the delivery of this nmessage. And --

CHI EF JUSTI CE ROBERTS: Well, | didn't -- |
woul dn't think that. | thought, you know, you push a
button; it goes right to the other thing.

MR. DAMMVEI ER  Well --

JUSTI CE SCALIA:  You nean it doesn't go
right to the other thing?

(Laughter.)

MR DAMMEIER It's -- | nean, it's |like
wth e-mails. Wen we send an e-mail, that goes through
sone e-nail provider, whether it be AOL or Yahoo, it
it's going through sonme service provider, just |ike when
we send a letter or package, it's going through -- sone
provider is going to nove that for us, until it gets to
the recipient. And |like the nail that nessage enjoys an
expectation of right to privacy while it's with the Post

Ofice.
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JUSTI CE SCALI A: Can you print these things
out? Could Quon print these -- these spicy
conversations out and circul ate them anong hi s buddi es?

MR. DAMMVEI ER:  Well, he could have
ultimately, sure.

JUSTI CE SCALIA  Wwell --

MR. DAMMEIER: And -- and |like, when | get a
pi ece of mail from sonebody, | could do that as well,
but that doesn't nean that the governnent gets to go to
the Post O fice and get ny mail before | get it. |
think -- | think that, you know, certainly adds a little
bit to the correspondence that dealt with --

CHI EF JUSTI CE ROBERTS: But just -- just to
be clear. You think if these nmessages went straight to
Quon that there would be no problem fromthe point of
view of the senders? | nean no problemin searching,
getting them from Quon?

MR. DAMMEIER: | think it's certainly a
harder argunent for ne to make that they have an
expectation after -- after Quon has it.

CH EF JUSTI CE ROBERTS: So we have to assune
for your argunent to succeed that they know this goes
sonewhere else and then it is processed and then it goes
to Quon.

MR. DAMMEIER  Yes, but | think in today's

49

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

-- | think in today's society that's -- that's a
reasonabl e assunption to nake. One --

JUSTI CE SCALI A:  Yeah, | didn't know.

MR. DAMMEIER | think it m ght have been
Florio testified that she actually called her carrier to
find out you know, if -- if the nessages that she would
transmt would be maintained and that was -- that they
didn't naintain a copy. So there was sone understandi ng
of how the process worked.

JUSTICE ALITO. Can an officer who has one
of these pagers del ete nessages fromthe pager --

MR, DAMMEI ER Yes.

JUSTICE ALITGO -- so that they can't be
recovered by the departnent if the pager is turned into
t he departnment?

MR. DAMMVEI ER:  Sure. Yes.

JUSTICE ALITO They can del ete thenf

MR. DAMVEI ER.  They can del ete them Just
like if they received a letter, it could be put in the
shr edder.

JUSTI CE SCALI A: Suppose | sent sonebody a
letter and -- and | have privacy in that letter, and
let's assune it is intercepted at the Post O fice, but I
have al so published the letter in a letter to the editor

of the newspaper. | have witten the following letter
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to Sergeant Quon. Do | still have a right -- a right of
privacy in that letter?

MR. DAMVEIER:  Well, | think then certainly
your expectation nmay be di m ni shed.

JUSTICE SCALIA: Well, but that's the
situation here. The -- the central |ocation that stores
the nessage is one thing, but she's nade -- nmade the
nmessage public effectively by sending it to Quon. Once
it gets to Quon she knows that Quon can nake it public
or that the enployer can -- can find out about it.

MR. DAMMVEI ER:  But that would create a
free-for-all in service providers. If -- if while this
nessage, after it is sent and is in transit --

JUSTI CE SCALIA: Right.

MR DAMMEIER It's a free-for-all. The
governnment could just go in and --

JUSTI CE SCALIA: Exactly. That -- and
that's why you have the statute, because the Fourth
Amendnent woul dn't sol ve the problem because you are
effectively making it public by sending it to sonebody
whom you don't know is immune fromdisclosure. So in
order to stop the internediary frommaking it public,
you needed the statute. Oherw se you wouldn't need it;
the Fourth Amendnment woul d sol ve the problem right?

MR. DAMMVEI ER.  Well, certainly, obviously
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the statute could cone into play in addition to the
Fourth Amendnent. But here, you know, | come back to
the mail anal ogy. Just because at the end of the |ine
sonebody m ght dissemnate ny letter doesn't |ose an
expectation in the copy that | nake that | nay keep or
that in the course of delivery the Post Ofice m ght
keep. | still enjoy an expectation -- and the Fourth
Amendnent certainly protects that copy, that either
kept or the Post Ofice is keeping in the course of
del i very.

Certainly at the end of the line that letter
coul d be published to the world, but that's not the sane
thing as the governnent comng in and getting a copy of
it while it was being delivered.

JUSTICE ALITO Are you sure that -- are you
sure about your answer to the question of deletion?

It's not |like deleting something froma conputer which
doesn't really delete it fromthe conputer?

MR. DAMMVEI ER Honestly, I'mnot -- that's
not in the record, and the -- how that pager works as
far as deleting, | couldn't be certain that it would be
del eted forever.

One -- one of the points to -- to raise,
too, was that nost of these texts took place off-duty

when dealing with Sergeant Quon. So again, back to
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| ooki ng at the actual practice that O Connor has us | ook
at, you know, here again --

JUSTI CE SOTOVAYOR: | thought the factua
record was the opposite, that in fact nost of the calls
were -- not nost, but a huge nunber of calls were
happeni ng on duty.

MR. DAMMVEI ER.  There were -- there were a
| ar ge nunmber on-duty. | think it was broken down to
where the average was 27 in a work shift and the nost on
one day was 80. But also they tal ked about -- they took
about 15 seconds. So you are tal king about an average
of about 7 mnutes during -- during a work day.

But the testinony of Sergeant Quon was that
nost of these were actually off-duty. And you know, |
certainly -- |1 think that should conme into play, given
the departnment -- they gave them pagers. And it wasn't
a one-way use; it wasn't hey, this is for the benefit of
the enpl oyee. The departnent received a benefit. |
mean, they wanted to be able to have these SWAT guys
show up qui ckly, respond quickly, and there was a m x on
-- on the reasons for these pagers.

The exchange was, we are going to let you
use these for personal purposes, and given that reality,
you should be able to have sonme -- sone expectation of

privacy in that use. It's like if |I pick up a phone and
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I["'ma public enployee and I call ny wfe, | should be
abl e to have sone expectation of privacy in a
conversation, especially given, you know -- you talk
about guys that are on 24/7. Do they have no private
life, now? Do they --

JUSTI CE G NSBURG. | thought the policy was
limted personal use.

MR. DAMMVEI ER.  The conputer policy was
limted personal use. Again, depending on how that
cones into play with -- what kind of duty.

JUSTI CE G NSBURG But the -- the notice was
we are going to treat these just like e-mails, and
e-mails were limted personal use.

MR. DAMMVEIER. Correct. Wth -- with the
addi tional nodification by -- by Duke, that you could
al so use them for personal purposes, from day one when
t he pagers were issued.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. DAMMVEI ER Thank you.

CH EF JUSTI CE ROBERTS: M. Richland, you
have 3 m nutes remai ni ng.

REBUTTAL ARGUMENT OF KENT L. RI CHARDS
ON BEHALF OF THE PETI TI ONERS
MR. RI CHLAND: Thank you. | would first

like to just make it clear that what it is being clained
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was the guarantee of privacy by Lieutenant Duke is
really absolutely not that at all. And | would refer
the Court to Joint Appendi x page 40 which does sumari ze
that, and it says -- here is what precisely what

Li eut enant Duke said: "Because of the overage

Li eut enant Duke went to Sergeant Quon and said the
city-issued two-way pagers were considered e-nmail and
could be audited.”" So that's what he said first.

Then he said -- he told Sergeant Quon it was
not his -- his intent to audit enployees' text nessages
to see if the overages were due to work-rel ated
transm ssi ons.

He advi sed Sergeant Quon, he, Sergeant Quon,
could reinburse the city for the overages so he, Duke,
woul d not have to audit the transm ssion and see how
many nmessages were non-work-rel ated. Lieutenant Duke
told Sergeant Quon he is doing this because if anybody
wi shed to chall enge their overage, he could audit the
text transm ssions to verify how many were
non-wor k-rel ated, and then finally, Lieutenant Duke
added, the text nessages were considered public records
and could be audited at any tine.

That is what is being characterized as a
guarantee of privacy. |It's hard to see how that in any

way undercuts the official witten policy.
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JUSTI CE SCALIA: M. Richland, do you take
any position on whether Jerilyn Quon, April Florio, and
Steve Trujillo stand in the same position as Sergeant
Quon insofar as this lawsuit is concerned?

MR. RICHLAND: W do, with respect -- in at
| east one respect, and that is: |If Sergeant Quon | oses,
then we think the other plaintiffs nust also | ose.

JUSTI CE SCALI A:  \Wy?

MR. RICHLAND: Yes. The reason for that is
that this Court has held on many occasi ons that, once
one has sent the communication or an object to another
person, they | ose their expectation of privacy in --

JUSTI CE SOTOVAYOR: That neans the
government can set up an interception nechani smon
t el ephone transm ssions, on e-mail, conputer
transm ssions --

MR. RICHLAND: It -- it does not nean that,
Justice Sot omayor.

JUSTI CE SOTOVAYOR: If it doesn't nean that,
answer his argunment that: Yes, you could take anything
from Quon, but the storage -- you went to the storage
facility, which is a Post Ofice.

MR, RICHLAND: And he says it's a Post
Ofice, but the truth is that all of these plaintiffs

admtted that they knew that this was a
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departnent -i ssued pager, and this wasn't a Post Ofice.
Arch Wreless was the departnent’'s agent.

These text nmessages were being sent to
sonepl ace. Both the witten policy and the oral policy
I ndicated that they were being stored ---

JUSTI CE SOTOVAYOR:  You still have to get
into who owns -- we have to get into the Storage Act and
figure out whether this was an RCN or ACS?

MR, RICHLAND: Well, I think that it's -- |
don't know that it's necessary to do that, because |
think that all that nust be determned is -- and | don't
thi nk whether it's an ECS or RCSis -- you would require
that to determ ne who owned it, because it was clear
that Arch acted solely as the city's agent.

JUSTI CE SCALI A: Woa, whoa. |'mnot sure
you are doing the city a favor by making Arch the city's
agent - -

MR. RICHLAND: | understand --

JUSTI CE SCALIA: -- as opposed to an

I ndependent contractor who is doing business with the

city.
MR. RICHLAND: The point is --
JUSTI CE SCALI A:  You sure you want to live
with that?
MR. RICHLAND: | don't mean "agent” in -- in
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the nost literal sense, Justice Scalia.

JUSTI CE SCALI A: Ch, okay.

MR. RICHLAND: What | nean is that they
were -- in effect, when there was a delivery to Arch
Wreless, it was a delivery to the city. And all of
these individuals knew that this was city equi pnent, and
therefore, this was being delivered to the city.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:08 p.m, the case in the

above-entitled matter was submtted.)
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